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This publication does not constitute tax, legal, or other advice from Esquire Group, LLC, which assumes no 

responsibility with respect to assessing or advising the reader as to tax, legal or other consequences arising 

from the reader’s particular situation. This guide is not intended or written to be used, and it cannot be used 

by the taxpayer for the purpose of avoiding any penalties that may be imposed by any governmental taxing 

authority or agency. You should seek professional tax advice for your particular situation.

Foreign investors in U.S. real estate need to be aware of 
how their investments will be taxed. There are several key 
differences between how the U.S. tax systems treat for-

eigners and Americans. It is imperative that the foreign investor 
seek competent tax advice from a tax professional specializing in 
international taxation.

One such difference is known as the Foreign Investment in 
Real Property Tax Act of 1980 (FIRPTA). Under FIRPTA the pur-
chaser of U.S. real property from a foreign citizen or business 
entity must withhold and remit a tax payment of 15% of the sales 
price to the Internal Revenue Service (IRS) on behalf of the Seller. 

Even though the Seller may not owe the tax, and could be selling at a loss, they can-
not prevent FIRPTA withholding unless they fall into one of a few narrow exceptions. 

›› The purchase price is less than $300,000 and the purchaser or a family 
member intends to reside in the property .

›› The Seller obtains a “Withholding Certificate” – A Withholding Certificate 
is the IRS’s determination that the tax due is less than the amount being 
withheld or that no income tax is due. Some of the more popular reasons 
for obtaining a withholding certificates are:

›» Sale at a loss.

›» Tax less than 15% FIRPTA withholding.

›» 1031 Exchange – A 1031 exchange is where a seller sells a prop-
erty and uses the proceeds to purchase another property; in certain 
circumstances this allows for deferral of tax on the gain.

›» Transfer to a business entity.

›» Transfer is exempted by treaty.

Obtaining a withholding certificate is an exacting process that can take time. It 
is recommended you retain the services of a competent tax professional, such as 
Esquire Group, to assist in obtaining one.
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